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HOUSE BI LL 2456

St ate of WAshi ngt on 60t h Legi sl ature 2008 Regul ar Sessi on
By Representatives Appleton, Canpbell, and Chase

Prefiled 12/07/07. Read first time 01/14/08. Referred to Commttee
on Agriculture & Natural Resources.

AN ACT Relating to the state's managenent of the geoduck fishery;
amendi ng RCW 77.70.220, 77.60.070, 79.02.010, 79.140.020, 79.135.030,
79.135. 220, 79.135.230, 82.27.010, 82.27.030, and 82.27.070; adding a
new section to chapter 77.12 RCW adding a new section to chapter 82.27
RCW creating a new section; repealing RCW79. 135.210; and providing an
effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW  SECTION.  Sec. 1. (1) The | egi sl ature finds t hat
responsibility for the state's managenent of geoducks has historically
been shared by the departnent of fish and wildlife and the depart nent
of natural resources. Unlike other species of fish and wildlife, the
departnent of natural resources has shared in the state's nmanagenent
responsibilities because geoducks are enbedded in lands that the
| egi slature has asked the departnment of natural resources to
adm ni ster.

(2) The legislature further finds that geoducks, as the world's
| argest clam play an invaluable role in the state's aquatic ecosystens
by filtering the water colum. As such, geoducks can play an inportant
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role in the recovery and maintenance of environnental health in
di stressed waters, such as Puget Sound.

(3) The legislature further finds that although adult geoduck do
not nove from the sedinent in which they |ocate thenselves, |arva
geoduck are in fact free-swmmng individuals, often ranging far from
the location of their parents. |In addition, adult geoduck spawn in a
broadcast manner that ensures a wide distribution of their genetic
| i neage across wi de swatches of their aquatic environnent.

(4) The legislature further finds that the tinme has cone for a new
nmodel of wi ldstock geoduck managenent in the state. This new node
woul d no | onger consider geoducks as an extension of the property in
whi ch they happened to be enbedded, but instead nanage the animal |ike
all other fish and wldlife species. This new nodel would not only
prove superior for maintaining sustainable and harvestable |evels of
geoducks, but would al so prove that superior managenent can be attai ned
by renoving the direct |ink between the econom c val ue of the resource
and the entity charged with the responsibility of managing the
resour ce.

NEW SECTION. Sec. 2. A new section is added to chapter 77.12 RCW
to read as foll ows:

(1) On January 1, 2009, the departnent assunes conplete
responsibility for the nmanagenent of the state's subtidal wldstock
geoduck fishery. The departnment is responsible for all managenent
deci sions, including specifying the tinme, place, quantity, and manner
t hat geoducks nay be harvested, communicating with any comanagers of
the fishery, and enforcing fishery rules. WIdstock subtidal geoducks
enbedded i n state-owned aquatic | ands nust be considered and nmanaged as
though they were a free-swmmng species and my no |onger be
considered or managed as an extension of the real property in which
t hey are enbedded.

(2) The managenent program established by the departnent nust be
deenmed by the departnent to be the nost effective and responsi ble for
managi ng the fishery at a sustai nable, harvestable |evel.

(3) Al participants in the subtidal wldstock geoduck fishery nust
be in possession of a valid geoduck fishery 1license under RCW
77.70. 220.
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Sec. 3. RCW77.70.220 and 2000 ¢ 107 s 71 are each anmended to read
as follows:

(1) A person shall not harvest geoduck clanms comercially wthout
a geoduck fishery license. This section does not apply to the harvest
of private sector cultured aquatic products as defined in RCW
15. 85. 020.
(2) ((OHy a person who has entered into a geoduck harvesting

£3))) A geoduck fishery |icense authorizes no taking of geoducks

outside the boundaries of ((the—pubHHe—tands—desighated—tn—the
vhdery-hrg—harvesting—agreenent)), or beyond the harvest ceiling set
( (-—the—underlying—harvestingagreenent)) by, the departnent.

((£4»)) (3) A geoduck fishery license expires ((wherthe—underlying
geoduck—harvesting—agreenrent—termnates)) on a date set by the

depart nent .

((65))) (4) The director shall determne the nunber of geoduck
fishery licenses that may be issued ((fer—each—geoduck—harvesting
agreerent)), the nunmber of wunits of gear whose use the |icense
aut hori zes, and the type of gear that nmy be used, subject to RCW
77.60.070. In making those determ nations, the director shall seek to
conserve the geoduck resource and prevent danage to its habitat.

((66))) (5) The fee for a geoduck fishery license nmust be set as
provided in RCW 77. 65. 220.

(6) The hol der of a geoduck fishery |license and the holder's agents
and representatives shall conply with all applicable commercial diving
safety regulations adopted by the federal occupational safety and
heal th adm ni stration established under the federal occupational safety
and health act of 1970 as such | aw exists on May 8, 1979, 84 Stat. 1590
et seq.; 29 US. C Sec. 651 et seq. A violation of those regul ati ons
is a violation of this subsection. For the purposes of this section
persons who dive for geoducks are "enpl oyees" as defined by the federal
occupational safety and health act. A violation of this subsection is
grounds for suspension or revocation of a geoduck fishery |license
follow ng a hearing under the procedures of chapter 34.05 RCW The
director shall not suspend or revoke a geoduck fishery license if the
viol ation has been corrected within ten days of the date the |icense
hol der receives witten notice of the violation. If there is a
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substantial probability that a violation of the commercial diving
standards could result in death or serious physical harmto a person
engaged in harvesting geoduck clans, the director shall suspend the
license immediately until the violation has been corrected. If the
license holder is not the operator of the harvest vessel and has
contracted with another person for the harvesting of geoducks, the
director shall not suspend or revoke the license if the |icense hol der
termnates its business relationship with that person until conpliance
with this subsection is secured.

Sec. 4. RCW77.60.070 and 2006 ¢ 144 s 1 are each anended to read
as follows:

(1) The director may not authorize a person to take geoduck cl ans
for comrercial purposes (( :

N a a¥a a a¥YaVlasaVa
/

harvest—of—geoduck—elans)) from bottons that are shallower than

eighteen feet below nean |lower |ow water (0.0. ft.). Vessel s
conducting harvest operations nust remain seaward of a |line two hundred
yards seaward from and parallel to the line of ordinary high tide
This section does not apply to the harvest of private sector cultured
aquatic products as defined in RCW 15. 85. 020.

(2) Commercial geoduck harvesting shall be done with a hand- hel d,
manual |y operated water jet or suction device guided and controlled

from under water by a diver. Periodically, the director shal
determne the effect of each type or unit of gear upon the geoduck
popul ation or the substrate they inhabit. The director may require

nodi fi cation of the gear or stop its use if it is being operated in a
wast eful or destructive manner or if its operation may cause permanent
damage to the bottom or adjacent shellfish popul ations.

Sec. 5. RCW 79.02.010 and 2004 c 199 s 201 are each anended to
read as foll ows:

The definitions in this section apply throughout this title unless
the context clearly requires otherw se.

(1) "Aquatic l|ands" neans all state-owned tidel ands, shorel ands,
har bor areas, and the beds of navigable waters, as that termis defined
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in ((ehapter—79-90)) RCW 79.105.060, that are admnistered by the
depart nent.

(2) "Board" nmeans the board of natural resources.

(3) "Conm ssioner"” neans the conm ssioner of public |ands.

(4) "Community and technical college forest reserve |ands" neans
| ands managed under RCW 79. 02. 420.

(5) "Departnent" neans the departnment of natural resources.

(6) "lnprovenents" neans anything considered a fixture in |aw
pl aced upon or attached to |ands adm nistered by the departnent that
has changed the value of the lands or any changes in the previous
condition of the fixtures that changes the value of the | ands.

(7) "Land bank | ands" neans | ands acquired under RCW 79. 19. 020.

(8) "Person" nmeans an individual, partnership, corporation,
associ ation, or gani zati on, cooperative, public or muni ci pa
corporation, or agency of a federal, state, or |ocal governnental unit,
however desi gnat ed.

(9) "Public lands" neans lands of the state of WAashington
adm nistered by the departnent including but not |limted to state
| ands, state forest |ands, and aquatic |ands.

(10) "State forest |ands" neans | ands acquired under RCW 79. 22. 010,
79.22.040, and 79.22.020.

(11) "State | ands" includes:

(a) School lands, that is, lands held in trust for the support of
t he common school s;

(b) University lands, that is, lands held in trust for university
pur poses;

(c) Agricultural college lands, that is, lands held in trust for
the use and support of agricultural colleges;

(d) Scientific school lands, that is, lands held in trust for the
establ i shnment and mai ntenance of a scientific school;

(e) Normal school lands, that is, lands held in trust for state
nor mal school s;

(f) Capitol building lands, that is, lands held in trust for the
purpose of erecting public buildings at the state capital for
| egi sl ative, executive, and judicial purposes;

(g) Institutional lands, that is, lands held in trust for state
charitabl e, educational, penal, and reformatory institutions; and

p. 5 HB 2456



0 N O O A WDN PP

10
11
12
13
14
15
16
17
18
19
20
21
22

23
24
25
26
27
28
29
30
31
32
33
34
35
36

(h) Land bank, escheat, donations, and all other [Iands, except
aquatic |l ands, adm nistered by the departnent that are not devoted to
or reserved for a particular use by | aw

(12) "Valuable nmaterials" neans any product or material on the
| ands, such as forest products, forage or agricultural crops, stone,
gravel, sand, peat, and all other materials of value except for
geoducks and other shellfish enbedded in aquatic |ands, and m neral
coal, petroleum and gas as provided for under chapter 79.14 RCW

Sec. 6. RCW 79.140.020 and 2005 c 155 s 802 are each amended to
read as foll ows:

(1) The departnent shall print a list of valuable materials
contained within or upon state-owned aquatic |ands, giving appraised
val ue, character of the land, and such other information as may be of
interest to prospective buyers. The lists nust be issued at |east four
weeks prior to the date of any sale. The departnent shall retain for
free distribution in its office in Aynpia and the regional offices
sufficient copies of the lists, to be kept in a conspicuous place or
receptacle on the counter of the general and regional office of the
departnent, and, when requested, shall nail copies of the list as
i ssued to any applicant.

(2) No item not contained within the definition of "valuable
material s" provided in RCW 79.02.010 may be listed or offered for sale.

Sec. 7. RCW 79.135.030 and 2005 c 155 s 714 are each anended to
read as foll ows:

(1) If a person wongfully takes shellfish or causes shellfish to
be wongfully taken from the public |lands and the wongful taking is
i ntentional and knowi ng, the person is |iable for danages of treble the
fair market retail value of the anmpbunt of shellfish wongfully taken.
If a person wongfully takes shellfish from the public |ands under
ot her circunstances, the person is liable for damages of double the
fair market value of the anmpbunt of shellfish wongfully taken.

(2) For purposes of this section, a person "wongfully takes"
shellfish frompublic lands if the person takes shellfish: (a) Above
the limts of any applicable |laws that govern the harvest of shellfish
frompublic lands; (b) w thout reporting the harvest to the departnent

of fish and wldlife ((er—the—departrent)) where the reporting is
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required by law or contract; (c) outside the area or above the limts
that ((ar—agreerent—or—contraet—fron)) the departnment of fish and
wildlife allows the harvest of shellfish from public lands; or (d)
wthout a |ease or purchase of the shellfish where the |ease or
purchase is required by law prior to harvest of the shellfish

(3) The renedies in this section are for civil damages and shall be
proved by a preponderance of the evidence. The departnent may file a
civil action in Thurston county superior court or the county where the
shellfish were taken against any person liable under this section.
Damages recovered under this section shall be applied in the sanme way
as the geoduck excise tax revenue is received under ((geeduck
harvesting agreenents authorized by RCW79.135.210)) section 11 of this
act .

(4) For purposes of the renmedies created by this section, the
anmount of shellfish wongfully taken by a person may be established
ei ther:

(a) By surveying the aquatic lands to reasonably establish the
anmount of shellfish taken from the imrediate area where a person is
shown to have been wongfully taking shellfish;

(b) By weighing the shellfish on board any vessel or in possession
of a person shown to be wongfully taking shellfish; or

(c) By any other evidence that reasonably establishes the anount of
shel I fish wongfully taken.

The amount of shellfish established by (a) or (b) of this
subsection shall be presuned to be the anobunt wongfully taken unl ess
t he defendant shows by a preponderance of evidence that the shellfish
were lawfully taken or that the defendant did not take the shellfish
presunmed to have been wongfully taken. \Wenever there is reason to
believe that shellfish in the possession of any person were wongfully
taken, the departnent or the departnment of fish and wldlife may
require the person to proceed to a designated off-load point and to
weigh all shellfish in possession of the person or on board the
person's vessel.

(5 This civil remedy is supplenmental to the state's power to
prosecute any person for theft of shellfish, for other crines where
shellfish are involved, or for violation of rules of the departnent of
fish and wildlife.
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Sec. 8. RCW 79.135.220 and 2005 ¢ 155 s 709 are each anmended to
read as foll ows:

( { Fhe—departrent—shalt—destgnrate—the—areas—ol—state-owned)) Al
areas of aquatic |ands ((that—are)) nust be nade avail abl e for geoduck
harvesting by |licensed geoduck harvesters in accordance with ((ehapter
#9-90)) RCW 77.70.220 when the harvesters are operating in accordance
with the tine, place, and nmanner restrictions established by the
departnent of fish and wildlife.

Sec. 9. RCW 79.135.230 and 2005 ¢ 155 s 718 are each anmended to
read as foll ows:
The department may enter into agreenments with the departnent of

fish and wldlife for the devel opnent ((ef—anr—+ntensi-veranagerent—plan

for—geoducks—neluding—the—developrent)) and operation of a geoduck
hat chery.

Sec. 10. RCW82.27.010 and 1995 ¢ 372 s 4 are each anended to read
as follows:

As used in this chapter, the followng terns have the neanings
i ndi cated unless the context clearly requires otherw se.

(1) "Enhanced food fish" includes all species of food fish, except
all species of tuna, mackerel, and jack; shellfish; and anadronous gane
fish, including byproducts and parts thereof, originating within the
territorial and adjacent waters of Washington and sal non originating
fromwithin the territorial and adjacent waters of O egon, Washi ngton,
and British Colunbia, and all troll-caught Chinook sal non originating
fromwthin the territorial and adjacent waters of southeast Al aska.
As used in this subsection, "adjacent"” waters of O egon, Washington
and Al aska are those conprising the United States fish conservation
zone; "adjacent" waters of British Colunbia are those conprising the
Canadian two hundred mle exclusive economc zone; and "southeast
Al aska" means that portion of Al aska south and east of Cape Suckling to

the Canadian border. For purposes of this chapter, point of
origination is established by a docunent which identifies the product
and state or province in which it originates, including, but not
limted to fish tickets, bills of lading, invoices, or other

docunentation required to be kept by governnental agencies.
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(2) "Comrercial"™ neans related to or connected wth buying,
selling, bartering, or processing.

(3) "Possession" neans the control of enhanced food fish or geoduck
by the owner and includes both actual and constructive possession.
Constructive possession occurs when the person has | egal ownership but
not actual possession of the enhanced food fish or geoduck.

(4) "Anadronmous gane fish" neans steel head trout and anadronous
cutthroat trout and Dol ly Varden char and includes byproducts and al so
parts of anadronous ganme fish, whether fresh, frozen, canned, or
ot herw se.

(5) "Landed" neans the act of physically placing enhanced food fish
or geoduck (a) on a tender in the territorial waters of Washington; or
(b) on any land within or without the state of Wshington including
wharves, piers, or any such extensions therefrom

(6) "CGeoduck" neans all subtidal, wldstock geoduck clans harvested
by an individual in possession of a geoduck fishery license issued by
the departnent of fish and wildlife under RCW 77.70. 220.

NEW SECTION. Sec. 11. A new section is added to chapter 82.27 RCW
to read as foll ows:

(1) In addition to all other taxes, licenses, or fees provided by
law there is established an excise tax on the commerci al possessi on of
geoduck as provided in this chapter. The tax is |evied upon and nust
be collected fromthe owner of the geoduck whose possession constitutes
the taxable event. The taxable event is the first possession in
Washi ngt on by an owner after the geoduck has been | anded. Processing
and handling of geoduck by a person who is not the owner is not a
t axabl e event to the processor or handl er.

(2) The neasure of the tax is the value of the geoduck at the point
of | andi ng.

(3) The tax shall be equal to the neasure of the tax nmultiplied by
a rate set by the departnent. The departnent nust set a rate that
equals the average approximate value, either per pound or per
i ndi vi dual geoduck, received by the departnent of natural resources for
geoduck harvests in the five years prior to the effective date of this
section. The departnent shall readjust the rate as necessary to
mai ntain the present value of revenues at an approxi mately equival ent
| evel .
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(4) Al revenue received by the departnment under this section
except for the mninmum revenue necessary to cover the departnent's
expense for admnistering this section, nust be provided to the
departnent of natural resources and distributed under RCW 79. 64. 040 as
t hough it was revenue derived froma transaction involving state-owned
aquatic | ands.

Sec. 12. RCW82.27.030 and 1995 2nd sp.s. ¢ 7 s 1 are each anmended
to read as foll ows:

The tax inposed by RCW82.27.020 shall not apply to: (1) Enhanced
food fish or geoduck originating outside the state which enters the
state as (a) frozen enhanced food fish or (b) enhanced food fish
packaged for retail sales; (2) the growi ng, processing, or dealing with
food fish or shellfish which are raised fromeggs, fry, or |arvae and
whi ch are under the physical control of the grower at all times until
bei ng sold or harvested; and (3) food fish, shellfish, anadronpbus gane
fish, and byproducts or parts of food fish shipped from outside the
state which enter the state, except as provided in RCW 82.27.010,
provided the taxpayer nust have docunentation showi ng shipping
origination of fish exenpt wunder this subsection to qualify for
exenpti on. Such docunentation includes, but is not limted to fish
tickets, bills of lading, invoices, or other docunentation required to
be kept by governnental agencies.

Sec. 13. RCW82.27.070 and 2005 ¢ 110 s 4 are each anended to read
as follows:

Except as provided in section 11 of this act, all taxes collected
by the departnment of revenue under this chapter shall be deposited in
the state general fund except for the excise tax on anadronous gane
fish, which shall be deposited in the state wildlife ((funrd)) account,
and, during the period January 1, 2000, to Decenber 31, 2010, twenty-
five forty-sixths of the revenues derived from the excise tax on sea
urchins coll ected under RCW 82.27.020 shall be deposited into the sea
urchin dive fishery account created in RCW 77.70. 150, and twenty-five
forty-sixths of the revenues derived from the excise tax on sea
cucunbers col |l ected under RCW 82. 27. 020 shall be deposited into the sea
cucunber dive fishery account created in RCW 77.70. 190.

HB 2456 p. 10
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NEW SECTION. Sec. 14. RCW 79.135.210 (Geoduck harvesting--

Agr eenent s,

regul ation) and 2005 c¢ 155 s 708, 2005 ¢ 113 s 3, 2003 c 39

S 43, 1990 c 163 s 4, & 1982 1st ex.s. ¢ 21 s 141 are each repeal ed.

NEW SECTION. Sec. 15. This act takes effect January 1, 20009.

~-- END ---

p. 11 HB 2456



	Section 1.
	Section 2.
	Section 3.
	Section 4.
	Section 5.
	Section 6.
	Section 7.
	Section 8.
	Section 9.
	Section 10.
	Section 11.
	Section 12.
	Section 13.
	Section 14.
	Section 15.

